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It is proposed to consider in this article the Sino-Indian boundary
question from the point of view of international law, starting with
a brief statement of the relevant facts.

The Alignment of the Boundary

India’s northern frontier with China extends over 2,500 miles
from north-west Kashmir to the tripartite junction of India, Burma
and China near the Talu Pass. The whole frontier is traditional
and well known and in some sectors has been demarcated. In the
Western Sector it runs along the watershed formed by the Mustagh,
the Karakoram and the Kuen Lun ranges to a point east of longi-
tude 80°. Thereafter, it turns south and runs along the watershed
through the Lanak pass and along the Chang-Chenmo range.
Cutting across the Pangong Tso and the Spanggur Tso, it runs
through the Chang pass and along the Kailash range. It then turns
to south-west near Demchok and skirting the Hanle mountains cuts
across the Para Chu river south of Chumar. It then follows the
watershed between the Ganges and the Sutlej to the trijunction of
India, Nepal and China. The boundary of Sikkim and Tibet is also a
watershed, while the crest of the Himalayas forms the boundary
between Bhutan and Tibet. The north-east frontier of India, about
710 miles long from the eastern limits of Bhutan to a point near
the Talu Pass, is the northern watershed of the Brahmaputra, except-
ing where the Lohit, Dihang, Subansiri and Namjang rivers break
through.

China claims some 50,000 square miles of Indian territory on the
latter’s northern boundary. The area claimed includes a major por-
tion of the Aksai-Chin area in Ladakh, a part of the Chang-Chenmo
‘Valley, the portion near “ Khurnak,” the Demchok area, the Nilang-
Jadhang area in Uttar Pradesh, certain small areas like Bara-Hoti,
Sangchamalla and Laphtal (also in Uttar Pradesh) and a major part
of what is known as the North-East Frontier Agency (NEFA) east

# Legal Adviser to the Ministry of External Affairs, Government of India
The views expressed in this article do not necessarily represent those of the
Government of India.



2

of Bhutan.! The Chinese justification for their present actions seems
essentially to be based on the assertions that the Indian boundary
settlement was due to the * British policy of aggression apainst
China’s Tibet Region,” and further that the Sino-Indian boundary
itself has never been formally delimited? The Indian Government
firmly holds. however, that the entire length of the boundary has
been defined, either by treaty or by custom or by both, and that
until recently successive Chinese Governments have never protested
against the exercise of jurisdiction by India up to this boundary.?

In regard to the Chinese allegation of the “British policy of ag-
gression,” it is evident, even accepting it at its face value, that this
allegation is untenable under international law, especially if it be
shown that China has recognised and acquiesed in the present
Indian boundary.* Further, the British policy was directed towards
bringing under its sway the entire territory of India; these frontier
areas were not acquired as separate from India.?

Delimitation under International Law

As regards the other assertion, it is a recognised principle of
international law that an international boundary need not neces-
sarily be formally marked out. Quite apart from the general consen-
sus of opinion on this point of doctrine} it has found its classic expo-
sition in Max Huber’s Award in the Palmas Case. He declared in

1 Government of India: Notes, Memoranda and Letters exchanged and Agree-
ments signed between the Governments of India and China, [White Paper I,
1954—59; White Paper II, September—November 1959; White Paper III,
November 1959—March 1960; White Paper IV, March 1960—November 1960
(hereinafter cited as White Paper I, II, III and IV)]. See White Paper II,
p. 34, and Appendix II for a map of India's frontier showing the areas
(roughly) claimed by China at present.

* White Paper II, pp. 52, 57. It may be interesting to note the different
meanings given to the terms “Delimitation” and ‘Demarcation” by Sir
Henry McMahon:

“Delimitation I have taken to comprise the determination of a boundary
line by treaty or otherwise, and its definition in written verbal terms:
‘Demarcation’ to comprise the actual laying down of a boundary line on.

the ground and its definition by boundary pillars or other similar physi-
cal means.”

(International Boundarieé, p. 4). For a confirmation of the currency of
these terms, see Boggs, International Boundaries (1940), p. 32.

* White Paper III, p. 85.
¢ See infra, pp. 378, 411-414.

Sir Olaf Caroe, “The Geography and Ethnics of India’s northern frontier”
(1960) 126 Geographical Journal, 298 et seq.

C. H. Stocl;ten, Outlines of International Law (1914), p. 120: “Generally
boundary lines are defined either by natural characteristics or follow imagi--
nary astronomical lines. If they are not based upon prescription or im-
memorial custom they are fixed by treaties.”” J. G. Starke, -Introduction to
International Law, 1958, p, 151: “To the extent that they (boundaries) are:
recognised expressly by treaty, or generally acknowledged without express
declaration, they constitute part of a State’s title to territory.” (Italcs:

-
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that case that the delimitation of territorial sovereignty in space may
be achieved :

“either by so-called natural frontiers as recognised by inter-
national law or by outward signs of delimitation that are undis-
puted or else by legal engagements entered into between inter-
ested neighbours, such as frontier conventions, or by acts of
.recognition of States within fixed boundaries.”’ )

The normal practice has been to accept long-established bounda-
ries. It was recognised that a long-standing relationship with certain
territories ipso facto conferred on States a historic title to consoli-
date. The Permanent Court of International Justice, in its Advisory
‘Opinion regarding the delimitation of the Polish-Czechoslovak fron-
tier, upheld the validity of traditional historic and customary fron-
tiers when it declared that:

“ with the exception of certain disputed sectors, this frontier
seems indeed to have been adopted by the two States frumn the
very outset as being a natural outcome of the circumstances.
Although there is no express provision recognising this frontier
[meaning there is no treaty in regard to this matter] the court
has no doubt upon the matter. The very fact that disputes have
arisen between the two States with regard to certain points on
this frontier seems hardly explicable except on the assumption
that everywhere else the frontier between Galicia and Hungary
has been adopted as the frontier between Poland and Czechoslo-
vakia.” 8

It may further be observed that the boundaries of many Latin-
American States today are those of the ancient subdivisions under
Spanish and Portuguese domination, their delimitation having been
made by the authorities of those European Powers many years ago.
When two States exercise their State activities and functions in a
way appropriate to the territory in question up to certain points, and
refrain from exercising these functions beyond these limits, over a
long period of years, their conduct or practice cannot but be interpre-
ted as constituting an implied agreement that the line joining these
points represents the customary or traditional boundary between
their respective territories. What gives validity to the exercise of
such State activities and functions over their respective territories is
the general conviction that, under the influence of the historical
develcnment, the present condition of things is in conformity with

added.) See also in this connection Guggenheim, Traité de Droit Inter-
national Public, Vol. I, p. 380, and Fauchille, Traité de Droit International
Public, 1925.

* United Nations, Reports of International Arbitral Awards, Vol. T1. 829, 888
(hereafter cited as R.I.A.A).

® P.Cl1J. Series B/No. 8, pp. 20-31 (italice added).
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international order. The conviction is created by the fact of conti-
nuous and undisturbed exercise of sovereignty over the respective
territories. As has been stated by the arbitrators in the Grisbadarna
Case between Norway and Sweden, “It is a settled principle of the
law of nations that a state of things which is actually existing and
has existed for a long time should be changed as little as possible.”®

Is demarcation necessary?

Much depends upon the terrain in question; where, as with the
Himalayas, the entire boundary is for the most part sparsely inhabi-
ted and forms the highest mountain range in the world, demarcation.
would be both impracticable and redundant. 1

This was affirmed by China herself as early as 1847, when, in.
reply to a British request for a joint commission to demarcate the
Kashmir boundary, a Chinese official said: ‘“respecting the fron--
tiers, I beg to remark that the borders of those territories have been.
sufficiently fixed so that it will be best to adhere to this ancient
arrangement and it will prove far more convenient to abstain from.
any additional measures for fixing them.’!!

In_ the light of what is stated above, neither international practice:
nor the Chinese practice itself in regard to boundary questions sup-
ports the assertion made by the Chinese Government that:

“according to internationally accepted principles, an international
boundary signifies a demarcation line up to which neighbouring’
States exercise their sovereignty over their respective territories,.
and must be jointly defined by the States concerned.” 1?

If this were a principle of international law, a majority of bounda-
ries between States, big and small, would have to be regpened for
negotiations concerning their limits.

Historical. ORIGIN OF THE SiNO-INDIAN BoUNDARY

As far as the right to exercise sovereignty is concerned, it is apparent.
that India has, in the first instance, an original title to the territory
in question. For well over 3,000 years the Himalayas have univer-
sally been regarded as the frontier of India.!® This has found expres-

* See Scott, Hague Court Reports (1932), Vol. I, p. 121 at p. 130.
1* White Paper III, p. 50.

1 White Paper II, p. 36.

1% White Paper IV, p. 9.

3* Bharativa Vidya Bhavan. The History and Culture of the Indian People,
Vol, I, The Vedic Age (1951), pp. 105-106, for the account in the Vishnu
Purana (circa 1500 B.c.) of India’s northern frontiers. See also Radha
Kumud Mookerji. Fundamental Unity of India, 1951, and K, M. Panikkar,
Geographical Factors in Indian History. 1959, for a general survey of the
role of the Himalayas in Indian life.




sion in various Sanskrit Texts as far back as 1500 B.c., and is a recur-
ring theme in the ancient Hindu literature ™ Apart from showing
that even in those days the people of India were acquainted with the
geography of the area in question, these writings are also significant
in showing that the Himalayas were regarded as the fount of Indian
philosophy and wisdom, i.e., that they were closely integrated in the
life of the people of India and did not merely form a peripheral part.
The Vishnu Purana, the Kena Upanishad, the Mahabharatha and
many other Hindu classics all bear witness to this.® It has recently
been said that: “for centuries thereafter, the striving of the Indian
spirit was directed towards these Himalayan fastnesses. . . . The
Himalayan shrines are still the goal of every Hindu pilgrim.”'* Fur-
ther, in the concepts of Sarvabhoomin!?” and Chakravartin,® which
formed the core of Indian political thought, the Himalayas formed
the northern boundary of Bharat (India).

There is, besides, evidence to show that Indian control extended
right up to the Himalayan watershed and in some cases even beyond
This was not merely a transitory phenomenon, but has continued
through the ages. Thus the Mauryan empire, towards the end of the
fifth century B.c.,, covered the whole of northern India, even includ-
ing Afghanistan. The Asokan Empire at the beginning of the
Christian era, as evidenced by the distribution of Asoka's inscrip-
tions,!? the Kushan Empire and the Guptan Empire,* all extended to
the present Indian boundary and in some cases, as with the Kushans,
beyond it. The Mandasor pillar inscription states that the authority
of Yashodavarman, King of Malwa (an Indian State, circa a.n. 530),
extended to the Himalayas in the north, the Brahmaputra in the
east, the Mahendra mountains in the south and the ocean in the west.
At a banquet organised by Yashodavarman for Hieun Tsiang, the
famous Chinese pilgrim, one of the vassal kings present was the
King of Kamarupa, a Kingdom lying on the north-east frontier of

** White Paper II, p. 127. In the ancient Sanskrit works, e.g., Raghuvamsa
and Mudrarakshasa (belonging to the Gupta period) the Himalayas were
shown as being under the rule of Hindu kings. .

* Vishnu Purana, II, 2, 1: See Bharatiya Vidya Bhavan, op. cit. n. 13, and
White Paper II, pp. 125-126, for the references to other Sanskrit texts

i* White Paper II, p. 125.

1 K. P. Jayaswal, Hindu Policy (1955), pp. 345-348. .

18 Ihid. Sarvabhoomin (circa 700 B.C.) meant the territory lying within ﬂ_me
natural frontiers and Sarvbhauma was one who ruled over it. Chakravartin
(circa 500 B.C.) meant sovereignty over the land ranging from the Hima-
layas to Cape Comorin. See also Kautilya's Arthashastra (trans. R. Shama
Sastry. 1915), Book IX, Chap. 1, p. 338. .

 The History and Culture of the Indian People, op. cit.,, Vol. 11 (The Age of

Imperial Unity) p. 77.

* Cf. White Paper II, p. 128. A detailed account of the extent and range of
Indian control in these areas at this period may be had in White Paper 11,
p. 125 et seq. Inscriptions, numismatic and philological evidence, all confirm
the reality of Indian rule in these areas.




Assam. As seen from the Mahabharatha and the Ramayana, Kama-
rupa, in the north-east corner of India, covered the whole of modemn
Assam and extended from the sea right up to and including the
entire range of Assam mountains, and also the eastern part of Nepal.*

Hieun Tsiang himself gives first-hand evidence that the present
day Kashmir, Ladakh, Nepal and the major part of Assam were
ruled by Indian kings. He states, for example, that in Kamarupe,
the ruler was a Hindu, Bhaskaravarman, who claimed to be a Ksha-
tria, a member of a Hindu caste.®

It must be emphasised that, though these frontier areas frequently
changed hands, it was invariably between Indian rulers. The inva-
sion of India was from the north-west, not from the north-east.

During the period of Muslim rule in India, the Mughal rulers con-
solidated their authority right up to the Himalayas.® As far as
Ladakh is concerned, it has traditionally been regarded as part of
India, even though it had been for some time subject to Tibetan
suzerainty. As L. Petech says, “. . . the historical development of
Ladakh was indissolubly connected with the destiny of the neigh-
bouring Indian regions while on the contrary the political contacts
with Central Tibet were always rare and occasional, in spite of the
identity of language and religion.”*

The original population of Ladakh was Dardi (Indo-Iranic).
With the extension of the Tibetan contact to Ladakh in the eighth
century, a Tibetan strain was also introduced.® The earliest
glimpse of Ladakh, apart from that found in the Sanskrit Texts,
is when it was part of the Kushan Empire® Till the eighth

" White Paper II, p. 128; B. K. Barua, A Cultural History of Assam, 1951,
Vol I, p. 7 et seq. Rai K. L. Barua Bahadur, Early History of Kamarupa
(Shillong, 1933) I. Innumerable references can be found in Hindu epics to

ancient Assam and Kamarupa. On this, see generally, Radha Kumud
MMookerji, Fundamental Unity of India, 1951.

* For Hieun Tsiang’s account of Kashmir, Ladakh, Nepal and Assam, qf-
White Paper II, pp. 128-129 and Watters, On Ouan-Chawang's Travels in
India, 2 Vols. As to Kamarupa, cf. ibid., Vol. II, p. 187. Hieun Tsiang, wl?n
travelled in Kamarupa, circa aA.n. 643, describes it as being 1,667 miles in
circumference, and from the context it is obvious that it extends right up
to the present-day McMahon Line. See also the Kalika Purana and Yogini
Tantra, cited in B. K. Barua, A Cultural History of Assam, Vol 1, 1951, p. 9
et seq., wherein a detailed account is given of Kamarupa and Bhutan and
\w{hlch is borne out by Hieun Tsiang’s account. B. Kakati, in Barua, op.
cit., at p. 205, shows that the present-day Tezpur was the seat of King
Harjara and his Dynasty; cf. also Barua, op, cit., pp. 15—68, for an account
of the political history and administration of Assam.

** See S. N. Bhattacharya, History of Moghul North East Frontier Policy, 19%9.
* L. Petech, A Study on the Chronicals of Tibet (1939), p. 4.

** See Petech, op. cit., p. 99. See further the statement that Ladakhis do mot
have the slightest touch of Mongoloid features, ibid., p. 99, n. 6.

" See Sten Konow (ed.) Corpus Inscriptionum Indicarum, The Kharaosthi
Inscriptions, 1929, Vol. I1, Part I, pp. 79—81, cited in Petech, op. cit; p. 100,
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century there is no evidence to show that Tibetans were ever in
contact with Ladakh, and indeed, in view of the fact that Guge and
Baltistan were conquered only in ap. 707, an earlier date is highly
improbable. However, Indian control over Ladakh in this period
was reaffirmed, as late as A.n. 733, by Lalitaditya Muktapida. It
is significant that Baltistan and Skardo, adjacent to Ladakh, were
under Hindu rule in ap. 737 (ie., under King Vijayavarman).
Even after Tibetan influence reached Ladakh, the latter never
constituted an integral part of Tibet® After the tenth century
a.p. Tibet's influence declined® Kashmiri influences were again
to be found in the twelfth century ap. Tributes were sent by
Tibet to Kashmir in the 15th century and periodical compaigns
were waged by Kashmiri kings right across Ladakh .=

Far from being Tibetanised, the Ladakhi rulers were proud
of their Indian descent and bore the name Sakya for at least the
last three centuries of their rule, and on this descent, they based
their sovereignty by Divine Right. Several inscriptions refer in
revered terms to the King, Bu-ram-sin-pa$ (Ikshavaku) as the
first ancestor of the Ladakhi kings. It is significant that the most
ancient of the Tibet chronicles with regard to Ladakh draw upon
Hindu sources. Buddhism was introduced to Ladakh from
Kashmir before the Tibetans came.*

From 1580 onwards, Ladakh was subject to the Skardo rulers®
and, with the commencement of Mughal rule in Skardo (1637-38),
Ladakh too came under the Mughal Empire® The Gyalpo of
Ladakh openly took to Islam at the insistence of Aurangzeb. The
Khutba was struck in the name of the Mughal Emperor. The only
Ladakhi coins recovered so far are of the Mughal type, struck in

** Thomas, Tibetan Literary Texts and Documents concerning Chinese Turk-
estan (1935), Vol. I, p. 282

8 This Tibetan control was only one of suzerainty and this too elapsed. ¢f.
Petech, op. cit.,, p. 103; see Encyclopaediea Britannica (1957), Vol XIIIL
p. 584,

'** Petech, op. cit.,, p. 116 et seq.

* A H. Francke, First and Second Collections of Tibetan Historical Inscrig-
tions on rock and stone from Western Tibet, 1906-1907, Nos. 65, 71, 79, 119.
cited in Petech, op cit, p. 18, n. 1.

'*1 Petech, op. cit., pp. 9-18.

 Annual Report of the Archaeological Survey of India (1905-06), p. 166.

» See Petech, op. cit, p. 116 et. seq.; A. H. Francke, “Rock Inscriptions at
Mulhe” (1906) Indian Antiquary, pp. 79-80. A Balti Minister, Hussaln
Mir, lived in the Ladakh Court on behalf of his Sovereign. Ali Mir, circu.
AD. 1591—1608, the Ladakhi King being Jam-Dhyans-rnam-rgyal.

"¢ Petech, op. cit., p. 135. This was reaffirmed in 1665 when Aurangzeb him-
self went to Kashmir and received a Ladakhi Mission, which repeated the
pledge of fealty and tribute which had been made by Sen-ge-rnam-rgyel
after the battle of Kharbu.



Kashmir for Ladakh.®® From 1842 onwards Ladakh has been am
integral part of Kashmir.

After 1846, a number of exploration and survey parties were
sent to this region to ascertain the customary frontier, including
those under Johnson in 1865, and under Frederick Drew, the then
Governor of Ladakh, in 1869. Several other survey parties visited
the frontier in the 19th century, and on the basis of their determina-
tion the frontier alignment was depicted in successive Indian
maps.® An extensive geological survey was made by the Kashmir
and Indian authorities in the 20th century.  Officials of the
Kashmir Government and Indian traders and hunters move freely
and openly in this area.®?

This extension of official activities and control was also effected’
in respect of China’s border with the Indian States of Punjab,
Himachal Pradesh and Uttar Pradesh. In the course of the nine-
teenth century the British had brought these areas completely
under their control. Thus Oudh, which had its boundary on the
central sector of the Himalayan range, was brought completely
under British control by 1856, Garhwal and the neighbouring hilt
States by 1816,® and the Punjab was annexed in 1849.

The Trigonometrical Survey of India had itself conducted'
surveys in this area in 1879, and had issued authoritative maps on
that basis. Neelang, which adjoins the boundary between India
and Tibet in this region, and to which China now lays claim, had

* See J.R.A.S. 1943, p. 290.

% For the maps, see, Government of India, Atlas of the Nourthern Frontier of
India, 1960, maps 10 to 17.

** See White Paper II, pp. 36-37. In fact even a comprehensive tourist guide-
to this area has been published in India from the turn of the 19th century;
see—Tourist Guide to Kashmir, Skardo etc. (Lahore, 12th ed., 192C). For-
Ladakh, see pp. 94, 123—137, where specific details of altitudes, longitudes,
route marches, etc., are given,

* Aitchison, op. cit, Vol. XII, p. 2, et seq., p. 21 et seq. See Archaeological
Survey Report, 1907-08, p. 260 et seq., for a discussion on the historical
documents of Kulu. See also J. Hutchison and J. Ph_ Vogel, History of the
Punjab Hill Statss, 1933, Vol. II, No. 2, p. 145, wherein it is shown that
Spiti (near Kashmir) was ruled by a Hindu Dynasty of Rajas bearing the
Surname Sena. The Parasuram Temple at Nirmand, in Saraj, has a copper
plate deed granted by Raja Samudra Sena in the 7th century. circa A.p. 630.
ibid, Vol. II, No. 1, pp. 5-6. Spiti was under Ladakh from a.p. 925
onwards. After Ladakh's conquest by the Dogras in 1846, the whole of the
Alpine Punjab from the Ravi to the Indus, including Ladakh and Spiti, was
transferred in perpetual sovereignty to Raja Gulab Singh., but was trans-
ferred again in the same year to the British. See also Francke, Antiquities
of Indian Tibet, 1907, Vol. I, p. 7; ibid., b. 24. as regards the status of
Bushahr State, and Francke, History of Western Tibet, 1907, p. 108. While
at the time of writing it has not heer possible to make full use of the
Report of the Officials of the Governments of India and the People’s Re-
public of China on the Boundary Question (heveinafter cited as Report)
(Ministry of External Affairs. New Delhi, 1961) the evidence furnished by
the Indian side strengthens the above.mentioned peints. e.g, see pp. 71—
100. On NEFA, see p. 103.
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been incorporated into Bushahr State, now part of Himachal
Pradesh (India), as far back as a.p. 1667. In 1926, at a meeting of
a Boundary Cormnmission of Tibetan, British and local representa-
tives of Tehri, considerable evidence was adduced by the latter in
their favour. This included evidence of ownership rights in land,
and proof of construction of roads and buildings and collection of
land revenues for centuries. The Tibetans, on the other hand,
could only demonstrate that their agents had occasionally collected
taxes on trade with Tibet.*® This frontier territory has constituted
an integral part of India since the incorporation of Tehri in Uttar
Pradesh in 1948. Nor was this area under Tibetan control in the
preceding years. The Chinese betray lack of knowledge of even
the location and extent of the areas they are claiming. They have
gone as far as to ask India for details of the latitude and longitude
of areas over which they claim to exercise sovereignty.®

As regards Assam, the original Hindu Kings of the Varna,
Salasthambha and Pala dynasties were slowly displaced by the
Ahoms, a branch of the Burmese Shan tribe, in the thirteenth
century. But these Ahoms were assimilated into the Hindu fold,
accepting its customs and religions and taking Hindu names.®

The Ahom Rajas entered into agreements with the British in
the eighteenth century. By 1842 the entire province of Assam had
been completely brought under British rule® With regard to the
hill tribes who occupied the border areas adjoining Tibet, the
British policy was to establish political control over, and gradually
to extend administration in, those areas.® Various engagements
were entered into with these tribes to further this policy,* cul-
minating in 1912 with the creation of two frontier tracts, the
Sadiya and Balipara tracts, each of which was under a Political
Officer.® Correspondingly, administration was also effectively
extended to these areas which had previously been under the
overall political control of the British Indian authorities.

*® White Paper II, pp. 48-51; as to the Tibetan ‘‘taxes,” see infra. p. 338, n. 64
‘> White Paper II, ibid.

‘1 See White Paper II, pp. 129-130, R. M. Lahiri, The Annexation of Assam,
1954. Alexander Mackenzie. History of the Relations of the Government
with the Hill Tribes of the North East Frontier of Bengal, 1884, p. 2.

4?2 See E. Gait, A History of Assam, 1926, pp. 296-311,
** Ibid., pp. 312-313, 321-322.

¢ Aitchison, op. cit., pp. 119-122, 142-165.

 Gait, ibid. '
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This extension of administration was effectively pursued, and
further administrative divisions were formed out of the two frentier
tracts, including the Tirap frontier tract, formed out of the Sadiya
frontier tract in 1942, and the Abhor and Mishmi Hills, formed
-out of the Balipara tract. In 1954 the Frontier divisions were re-
named as Kameng, Subansiri, Siang, Lohit, Tirap and Tuensang,
.and in 1957 Tuensang was united with the Naga Hills District, the
joint area now being known as the Naga Hills and Tuensang area.
‘Specific provision is also made for the tribal areas in the Indian

-Constitution (6th Schedule). The North East Frontier Agency is
-constitutionally part of Assam

THE REAFFIRMATION OF THE CUSTOMARY BOUNDARY TN TREATIES

The boundary between Ladakh and Tibet and the north-eastern
boundary between India and Tibet are both covered by treaty
provisions. The central sector of the Sino-Indian boundary, ie,
between Punjab, Himachal Pradesh and Uttar Pradesh in India

and Tibet, was also implicitly reaffirmed in the 1954 agreement
‘between India and China.¥’

4 See D. D. Basu, Commentary on the Constitution of India, 1952, pp. 888-

900. wherein the constitutional provisions relating to the North-East Frontier
area are given.

P. Rubin’s statement ,“The Sino-Indian Border Disputes” (1960) 9
1.CL.Q, 96, at 98), that on the north-eastern frontier of India there is a
stretch 100 miles wide over which the sovereignty of India or China has not
et been determined. seems to be purely gratuitous. Typical of his reason-
.ing is this misleading statement (p. 106) “...strong Tibetan ties seem to have
had an influence in the drawing of the McMahon Line and resulted in its
departing from the watershed to include greater areas on the Tibetan side.”
(Italics added.) This would lead the layman to totally misleading conclu-
sions. The reference he gives to White Paper II, p. 51, in this connection,
-only shows that certain specific deviations from the watershed were made
in the drawing of the McMahon Line, which itself goes to show the overall
validity of the frontier (as also the mutual understanding on which the
frontier was drawn up). These areas could certainly not be considered as
‘‘greater areas,” considering the length of the frontier. and were only con-
-cessions made towards Tibetan religious sentiments. Similarly, the Tibetan
Government recognised that Hindus attach special significance to Kailash
and Lake Manasarovar, and special arrangements are made for the Hindu
pilgrims who flock to this place every year. Owing, however, to the relative
unimportance of Migytun and ofher areas to India, these were handed over
to the Tibetan authorities. It is also stated in the reference that Migytun
is a decaying settlement of six huts and a monastic inn with very little land
attached. Mr. Rubin’s account of the facts stops with 1921. It is interesting
to note that he ignores concrete developments (which he dismisses as “in-
substantial assertions of right after 1911”) such as the active work done by
‘the Government of India in recent years in openly expanding the responsi-
bilities it had long assumed in this area, undertaking measures for the
speedy development of these regions, and provisions thereof in successive
five-year plans, and in working out a specific programme for tribal uplift.
See Reid, op. cit, and V. Elwin, 4 Philosophy for NEFA, 1959. Also see
generally on the whole question, Report. A comparison of the evidences
furnished by the two sides reinforces the conclusion arrived at above.

%" White Paper I, p. 98; and on thie see White Paper III, pp. 91-9R.
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The Ladakh Sector :

As pointed out above, Ladakh has from the earliest times been:
associated with India, and, from 1580 onwards, was subject to
Skardo suzerainty.* The frontier between Ladakh and Tibet has
been covered by treaty provisions since 1684, i.e., since the Peace
Treaty signed at Tingmosgang after a war between Ladakh and
Tibet, in which the Moghuls came to the aid of Ladakh. To quote
Petech, writing in 1939, “the border then set stayed unchanged even
after the Dogra conquests. The territorial status settled at Tingmos-
gang has lasted till this day.”® Ladakh, to the east of this frontier,
constituted a province of Kashmir. It is worth noting that the King
of Ladakh in 1683, bDe-legs-rnam-rgyal, was known as Aqabat
Mahumud Khan (the name conferred by the Moghuls) which name-
was borne by all later Kings of Ladakh.” 1In fact, in 1834, Ts'e-dpal-
rnam-rgyal was likewise known by this name.5!

Cunningham, whom Mr. Chou En-lai cites with approval in a
different context, states explicitly that the eastern boundary of
Ladakh “is well-defined by piles of stones.”®? Further, this frontier
had been traditionally recognised in the seventeenth century itself,
as the Tibetan Chronicles indicate.?8

In 1841, Gulab Singh, Raja of Jammu, dispatched an army (under
Zorawar Singh), which marched up the Indus valley and took posses-
sion of the provinces of Rudok and Garo in Tibet. The Tibetans
turned to the Chinese who sent an army to their assistance. The-
two armies met in December in the neighbourhood of the Mana-
sarovar Lake. After an engagement which lasted three days, the
forces of Zorawar Singh were routed. The Chinese advanced into
Ladakh and laid seige to Leh, but were compelled to retreat to
Rudok. The treaty of 1842 was then signed, under which the tradi--

4* See supra, pp. 380-382.

* Petech, op. cit., pp. 155-158. He, also mentions the extent of the territories
of Ladakh, based on original Ladakhi and Persian sources. See also the
Encyclopaedia Britannica (1957), Vol XIII, p. 584 and White Paper 1I, p. 36.
By this treaty, the frontier ran through Demchok. See also in this connec-
tion, Z. Ahmed, “The Ancient Frontier of Ladakh” (1960), The World Today
(July), p. 313 et seq.

% Petech, op. cit., p. 159.

" Ibid.

®* Cunningham, Ladak, 1854, p. 356.

88 White Paper II, pp. 35-36; Petech. op. cit. Even the Ladakhi negotiator
with the Tibetans in a.n. 1683 had the name, Sakya-rgya-mts'o, the pl:eﬂx.
indicating Indian descent. See also Francke. Antiquities of Indian Tibet,
1967. Vols. I & II, especially Vol. 1, p. 138 et seq. Ahmed, op. cit., at p. 316,
points out that when Father Desideri, S.J. passed in 1715 from Ladakh to
Tibet, the town of Trescijkhang (Tashigong) marked the frontier between
the two countries.
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tional boundary was reaffirmed.> The parties to the treaties were
-on the one hand, Shri Khalsaji and Shri Maharaj Sahu Bahadur Raja
Gulab Singh, and on the other hand the Emperor of China and the
Lama Guru of Lhasa. The boundary was not explicitly defined
as it was stated to be “in accordance with old custom.”

Francke, who makes a comparative assessment of the Kashmiri,
Ladakhi and Tibetan accounts of these campaigns, shows that all the

three accounts concur on the reiteration of the customary frontier
in the 1842 Treaty.’s

“Diwan Harichand and Vazir Ratanu succeeded in again
conquering the whole of Ladakh [i.e., after the reverses at
Manasarovar] . . . The strong position of the Tibetans was
shortly afterwards turned; and the Lhasan Vazir was glad to
be permitted to retire on the single condition that the old
boundary . . . be re-established.”s¢

The accounts of Cunningham and Francke bear witness to the
actuality and extent of Kashmiri control over Ladakh. Thus,
Ladakh was divided into five districts over which ruled Thanadhars
appointed by Gulab Singh. The districts were Leh, Zanskar, Kargyil,
Irar and Nubra. The country was held by a few garrisons stationed
in different forts erected by Zorawar Singh and his successors. An
army was to be stationed by the Ladakh ruler at the behest of
Kashmir. A certain portion of the revenues of Ladakh was to be
retained for the upkeep of the country, the rest being sent to

Kashmir. A Kashmiri minister has been resident in Ladakh from
1846 onwgrds.

This boundary was again reaffirmed in 1852 in an agreement
between the two Garpons, or provincial Governors appointed by the
Dalai Lama, and the representatives of the Maharaja of Kashmir.
The agreement provided amongst other things, “that the boundary
between Ladakh and Tibet will remain the same as before.”%

It is the present contention of the Government of China that this
treaty does not bind them because: (a) China had not sent a
representative to participate in the negotiations concerning the
.conclusion of the 1842 Treaty, nor had she ratified it; (b) the treaty
in any case did not define or locate the Ladakh-Tibet boundary and
-only provided in general terms that Ladakh and Tibet would abide

$¢ Aitchison, op. cit., Vol. XIV, p. 15.

*s Francke, op. cit,, Vol. I, p. 127. Also loc. cit. in n. 38, supra.

® Cunningham, op. cit, p. 261.

*7 K. M. Panikkar, The Founding of the Kashmir State, 1953, pp. 146-147.
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by each others’ frontiers; (c) Sinkiang’s consent to the Ticaty was
not obtained.™

It is submitted that none of these arguments is valid. At the
outset, it must be remembered that it was due to the assistance
of Chinese arms that Tibet was able to repel Zorawar Singh and to
conclude the treaty of 1842. The provisions of the treatv make it
clear that China was a party.™ FEven the Tibetan version concurs
on this point. The preamble of the treaty clearly mentions the
Emperor of China as a party. In such a case no ratification was
necessary, nor did the trealy provide for ratification. As the Inter-
national Court of Justice stated in the Cuse of Right of Pussage over
Indian territory:

“it is sufficient to state that the validity of a treaty concluded
as long ago as the last quarter of the 18th century, in the
conditions then prevailing in the Indian Peninsula should rot
be judged upon the bhasis of practices and procedures, which
have since developed only gradually.”®

Even assuming that China was not a party, she lLas acquxesced in
the provisions of the treaty by her failure at any time to declare
that the treaty was invalid, even after its publication (e.g., in all
the successive editions of Aitchison’s Treaty Series). Further
evidence of the Chinese acceptance is provided by the fact that the
other provisions of the treaty, regarding exchange of goods, were

in operation up to 1946 without any hindrance from the Chinese
Government.

The question of Sinkiang’s consent to the conclusion of the 1842
treaty does not arise. It is strange that the Government of China,
while on the one hand holding that Tibet had not the right to con-
clude treaties, should on the other hand'hold that a treaty in which
they were mentioned as a party and in which they had in any event
acquiesced, was invalid on the ground that Sinkiang was not
consulted.

In any case, Sinkiang did not become a province of China till
1884 and China therefore could not claim any right in 1842 in regard
to Sinkiang. Even if it were true that the territory of Sinkiang
were involved at all, China would and should have raised the
question at the time of negotiating the treaty. On the other hand,
in view of the fact that China was also a party to the 1842 treaty,
she is estopped {from now advancing any alleged claim of Sinkiang.
Besides, there is enough evidence to show that Sinkiang never
extended south of the Kuen Lun mountains.

®s White Paper III, pp. 61-62; see also ibid., pp. 86-89.
% Aitchison, op. cit.
* I.CJ. Reports (1960), p. 6 at p. 37.
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A British proposal in 1899 for delimiting the northern frontier
between Ladakh and Sinkiang (this did not cover the eastern
frontier of Ladakh with Tibet, which was already recognised) clearly
mentioned the fact that the northern boundary of Ladakh ran along
the Kuen Lun range to a point east of longitude 80° east where it
met the eastern boundary of Ladakh. China never objected to this
definition; the proposal was not implemented, solely because she did
not consider necessary a formal definition of the traditional boundary
in this area.®

As regards the contention that the treaty did not define the
boundary, it is submitted, in the light of the history of this boundary,
that it was sufficiently known and accepted for 150 years prior to
the 1842 treaty. This had been accepted by the Chinese themselves.
when they stated that it was unnecessary to have a fresh definition of
the boundary, as the British suggested, because the boundary was
well known.®> Further, the map showing the route taken by officials
of the Indian Survey Office in 1865% shows that the customary
boundary reaffirmed in treaties was a well-known one. The acquies-
cence of China for over a century in the present boundary, as also
in the publication of a series of official Indian maps showing the
boundary % as it is today, cannot but be regarded as conclusive:
evidence of the latter’s validity. There are, besides, acts of admi-
nistration and rule exercised openly and continually by the Indian

authorities in this area for over a century without any protest from
China.

$* White Paper III, p. 87 and also see Government of India, Atlas of the
Northern Frontier (hereinafter cited as Atlas), Map 10, wherein a map-
of the western region of China appended to Hsi-vu-tu-chih (compiled in
AD. 1762 on the orders of Emperor Chien-Lung) is shown. See further,
Letter of the Prime Minister of India, September 26, 1959, White Paper
II, p. 34 at pp. 36-37.

' See supra, p. 378.

* See Atlas, Map 13.

¢ On this, see Atlas, maps 1 and 2 and also 14 to 17. Mr. Rubin’s accounre
of Ladakh, op. cit, pp. 102-104, 120-126 will not hold water for any one
who knows this place and its history. In the first instance, he appears
to be a little confused between the Sikhs and the Dogras. Gulab Singh,
a Dogra, (Hindu) and founder of the Kashmiri dynasty, was a dependant
of Ranjit Singh’s Sikh Government. He was not a Sikh. Although
Mr. Rubin professes to present a factual analysis, he does not seem to
have referred to the basic sources, i.e., the works of Francke and Cunnin-
gham, 'and also has not taken.into account the Treaty of Tingmosgang
which bears materially 'upon the customary frontier, reaffirmed in the
1842 Treaty. Adopting a fanciful explanation where a simpler one would
serve, he reads into the 1852 agreement an acknowledgement of Ladakh’s
‘“buffer status.” As the above account has shown, the political control
of Gulab Singh and his successors was firmly established from 1842
onwards. Mr. Rubin construes the religious offering to Lhasa as political
subordination. However as Cunningham said, the presents sent annually
to Lhasa by the Gyalpo (of Ladakh) were only religious offerings, not
an extorted tribute (op. cit, p. 261 et seq.). And on June 13, 1914, Sun
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The central sector: the boundary between Punjab, Himachal Pradesh,
Uttar Pradesh and Tibet

The Chinese Government have recently stated that the boundary
in this area “for the most part conforms to reality.”®* However,
they make claims to certain areas in this sector, i.e,, the Spiti area,
the Shipki pass, Nilang-Jadhang, Barahoti, Sangchamalla and
Lapthal. These areas have been traditionally under Indian control,
and this has been confirmed by Article 4 of the 1954 Sino-Indian
Agreement, which specified six passes in the area. The travaurx
préparatoires confirm the obvious meaning of the text that these
passes were recognised as being on the frontier.®®

Bhutan

By a Treaty of 1774, between the Deb Raja of Bhutan and the
East India Company, the former agreed to pay the Company an
annual tribute. British influence in Bhutan was steadily extended
in the course of the nineteenth century, and by 1910 this process
was completed.®® In that year a treaty was signed % by which the
external relations of Bhutan were placed in the hands of the British.
In 1949, a fresh Treaty was concluded between India and Bhutan

Pao-Chi, the Chinese Minister for Foreign : Affairs, informed the British
Minister that “the Tibetans affected to think that they had rights over
all places inhabited by Lamaists, but this was not so. The Lamas might
have ecclesiastical authority but this did not necessarily mean that these
places belonged to Tibet,” White Paper III, p. 93. The relation of the
Ladakhi Lamaists to Lhasa approximates to that of the Roman Catholic
to the Vatican; but no one suggests that the Vatican can make territorial
claims on Italy. The annual trade missions, which he lists prominently,
(impliedly supporting the present Chinese claims) without giving any
details, were seasonal barter missions by which Tibetan wool (from
which derives the famous Kashmere wool) was exchanged for Indian
products. This was a purely commercial transaction. The fact is that
Ladakhis had a monopoly of the wool trade. Basing himself upon these
vague premises (note the frequent use of the words “apparently,” “imply-
ing some degree”) he holds that China's claims are not invalid. Discus-
sing the 1852 agreement, he relegates to an obscure footnote the statement
that “no doubt there are later examples of concrete Kashmiri control in
Ladakh” (p. 123, n. 99). One would have thought that for what purports
to be a factual and objective analysis, the examination of manifestations
of this control and acquiescence in it or otherwise, by the Tibetans and
the Chinese, would have been the main question, not to mention the treaty
provisions, Cf. also infra, pp. 413-414 et seq.

“ White Paper III, p. 72.

4 White Paper I, p. 99; White Paper II, p. 37. India has built a road right
up to the Shipki pass, 'the first of the six border passes and has, been
maintaining and patrolling the area for many years. After the conclusion
of the 1954 Agreement the words “Hindustan-Tibet” were engraved on
a rock flanking the pass; c¢f. White Paper II, p. 48.

87 Aitchison, op. cit., pp. 80, 89-90.

88 Ibid., pp. 86-89, During the visit of the Prince of Wales in 1905-1906, the
representative of the Maharaja of Bhutan paid tribute of loyaity.

* Ibid., pp. 100-101.

147 E.A—-2
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by which the internal autonomy of Bhutan was recognised.”™ At the
same time Bhutan agreed to be guided by India in her external rela-
tions. China had at no time protested against either of these
treaties, and has adhered to the traditional boundary between herself
and Bhutan. It is difficult to see any grounds on which she can now
contest the validity of India’s special relations with Bhutan,

Sikkim

The status of Sikkim as a British protectorate was explicitly
defined in the Treaty of 1890 "' between China and Great Britain.
China also undertook to respect the boundary between Tibet and
Sikkim, which has been well established and formally demarcated,
These provisions were confirmed by Tibet in the Convention of
1904.7 China is thus bound by these Treaties and cannot raise any
objection to the position in Sikkim of India, as the successor to
Great Britain. As far as China is concerned, “the proper relations
between Sikkim and India” ™ are laid down in the Treaty of 1890.
As between Sikkim and India an agreement was reached in 1950,
which in essence reaffirmed the fact that Sikkim was an Indian
protectorate. ‘

The North-east Frontier of India: Validity of the McMahon Line

The central question here relates to the validity of treaties
concluded independently by Tibet with Great Britain in 1914. It
is well to remember, in this connection, that this is not affected by
any subsequent change in the treaty-making capacity of Tibet.

It will be convenient to start with an examination of the sub-
stantive meaning of suzerainty. The essence of this concept is its
vagueness. It is a survival from the days of feudalism, and today
it is practically obsolete. However, it was recognised that a vassal
could contract obligations independent of the suzerain. Naples,
while nominally under the suzerainty of the Pope, made war and
peace like any other independent entity 7 (wiz., her occupation by
Napoleon, and her treaty with Austria in 1814, all before the

® Signed on August 8, 1949. Lok Sabha Secretariat, Foreign Policy of India:
Text of Documents, 1959, pp. 15-20.

n Cf._ Aitchison, Vol. XII, p. 66; For an account of the connections of Sikkim
with India, ¢f. W. McGovern, To Lhasa in Disguise, 1924, pp. 30-41; F. J.
Gould, The Jewel in the Lotus, 1957, pp. 161-182.

™ Aitchison, op. cit., Vol. XIV, p. 23.
'* White Paper II, p. 30.

74 Lok Sabha Secretariat, op. cit., n. 70, pp. 35-40. igned
on December 5, 1950. P PP The agreement was signe

™ Encyclopaedia Britannica, 1957, Vol. XIV, p. 81 at p. 83.
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termination, in 1818, of the suzerainty of the Pope). Vattel ” and
Bluntschli 7" agree upon this capacity of the vassal State, and the
latter points out that the suzerain-vassal relationship is inherently
transitional; the vassal State frequently develops into a fully inde-
pendent State. According to W. H. H. Kelke’® and G. Scelle,™
in the modern conception of suzerainty, the suzerain has no rights

over the vassal save those laid down in the treaty establishing this
relation. Thus, Scelle states:

“Exactly what vassalage is, and how it affects sovereignty or
independence, is difficult to state a priori.

“The inability to decide definitely in this matter is chiefly the
result of an anachronism. The attempt was made to transfer to
modern international relations a notion of feudal law which does
not harmonise with the present idea of a State; it could only sur-
vive as a skeleton stripped of substance.”®®

After pointing out that vassalage implies personal union and is not
hereditary, he goes on to state that in the modern conception :

“On the contrary, if there is question of a vassal State. the
armies are separate, and there may even be occasions for a
regular war between the vassal State and the suzerain State:
hence it is not possible in this case to conceive of any other
‘union’ of arms than an alliance, that is to say reciprocal duties
based upon treaty, and not pre-existing rights.” ®

This recognition that suzerainty has as many meanings as there
are suzerain-vassal relationships is also confirmed by the Encyclo-
paedia Britannica, which states, “in modern times, the term has
come to be used as descriptive of relations, ill defined and vague,
which exist between powerful and weak States, its very indefinite-
ness being its recommendation.” 8 It goes on to point out that
definitions of suzerainty are of little use and substantially concurs
with Hackworth who says: “the extent of the sovereignty retained
by a vassal or a semi-sovereign State is not determined by general
rules of international law. It is ascertained in each case by the

Vattel, The Law of Nations (Classics of International Law Series, 19186,
Trans. by C. G. Fenwick), Vol. III, pp. 11-12,

Cited in W. H. H. Kelke, “Feudal Suzerains and Modern Suzerainty,”
(1896) L.Q.R. 215 at 222.

"® Kelke, op. cit., at p. 227.

G. Scelle, “Studies on the Eastern Question” (1911) 5 Am.J.Int.L. 144, 394
and 680; (1912) 6 Am.J.Int.L. 86 and 659.

G. Scelle, “Studies on the Eastern Question” (1911) 5 Am.J.Int.L. 144, at
161.

G. Scelle, “Studies on the Eastern Question” (1911) 5 AmJIntL. 144, at
162.

Encyclopaedia Britannica, 1957, Vol. XXI, pp. 626—667.
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facts of the particular case.”® This is confirmed in practice, as
can be seen from the relations of Turkey with .its vassal States
prior to the First World War. Thus Egypt, while nominally under
the suzerainty of Turkey, remained neutral while the latter was at
war 8 ; and we have the anomalous situation of Great Britain’s
ambassador warning the Sublime Porte against an attack on Egypt.s

The example -of Bulgaria is even more instructive. Though nomi-
nally under Turkish suzerainty, Bulgaria had her own diplomatic
agents in European .capitals and had representatives of other count-
ries in Sofia. ® She entered into various treaties independently of
Turkey, viz., with Italy, France, Austria, Great Britain and Germany.
In a treaty with Austria (December 9/21, 1896) the latter even ack-
nowledged Bulgaria’s right to conclude a customs union. ¥

In 1904, Bulgaria concluded a treaty of alliance and mutual aid
with Serbia, which affirmed the independence of their respective
States and the security of their ruling dynasties.® The final arbi-
trator in disputes was to be either the Tsar or the Permanent Court
of Arbitration. There was no reference whatsoever to the Porte.
Another treaty (of friendship), concluded at the same time, pro-
vided for abolishing frontier passports between the two countries
and for the mutual development of civil law. Ratifications were
exchanged in Serbia on the 24th April, 1904. It is significant that.
though Turkey had nothing to do with these treaties, it was held,
on a consideration of the political alliance treaty, that it was “for-
mally valid” though, due to bad political relations which had deve-
loped between Bulgaria and Serbia, it remained a dead letter. %

8¢ Hackworth, A Digest of International Law, 1940, Vol. I, p. 75; see also the
Encyclopaedia Britannica, loc. cit.

“Definitions of Suzerainty are of little wuse. Each instrument in
which the word is used must be studied in order to ascertain its
significance. Even in feudal times, the suzerainty might be merely
nominal, an instance in point bejng the suzerainty or overlordship of
the Papacy over Naples. In some cases it may be said that suzerainty
brings no practical advantages and implies no serious obligations.”

Although it goes on to say that there is a presumption against the treaty-
making power of a vassal State, it must be pointed out that this is only a
presumption, and can be rebutted in appropriate cases.

® Oppenheim, International Law, 1955, Vol. 1, p. 192, n. 3. Although the
learned editor states in the text that vassal States have no treaty-making
power, he points out in the footnotes concrete instances to the contrary.
See also J. B. Scott (Ed.), Diplomatic Documents Relating to the Qutbreak
of the European War, Part 11, p. 1127 et seq. for official accounts of
Egyptian neutrality.

% Scott, op. cit., p. 1149 et seq.

* G. Scelle, op. cit.,, (1911) 5 Am.J.Int.L. 680, at 693.

8 Ibid. p. 696.

8s Eé (‘i.sHelm.reich, The Diplomacy of the Balkan Wars, 1912-1913, 1938, pp.

** E. C. Helmreich, The Diplomacy of the Balkan Wars, 1912-1913, 1938, p. 10.
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Italy, who gave active encouragement to the conclusion of these
treaties, does not seem to have considered the consent of the Porte
in any way necessary for their validity. ® Even Austria-Hungary,
who objected to a proposed Zollunion between Serbia and Bulgaria
(1905), which proposal sparked off the Pig War between Austria-
Hungary and Serbia, does not even seem to have considered the
Porte’s adherence or otherwise as a relevant factor in contesting the
validity of this engagement.® Turkey’s nominal suzerainty over
Bulgaria was evidently held as not excluding Bulgaria’s capacity
to contract independently international obligations of this far-reach-
ing nature.

Bulgaria also attended the Hague Peace Conferences of 1899 and
1907 and signed and ratified conventions, not all of which were simi-
larly acceded to by Turkey. 2 These Conventions were of a funda-
mental law-making character. In 1907, the Porte protested against
Bulgaria’s signature of the Conventions adopted in this Conference.
However, the very same Powers which had accepted Turkey’s suzer-
ainty over Bulgaria in the 1878 (Berlin) treaty, brushed aside the
Turkish protests,® and it is not on record that any State or any
party to the Hague Conventions has regarded Bulgaria's adherence
to -these Conventions as invalid.

Further evidence is afforded by the example of Tripoli. ‘‘The
United States took the position that its treaty of 1805 with Tripoli
. was valid and binding although it was made with the
Regency of Tripoli at a time when Tripoli was semi-independent.
There was no indication that Turkey, the suzerain, was in any way
consulted.” * This view eventually prevailed.

Thus, granting that Great Britain had acknowledged China’s
suzerainty over Tibet, it is only by an examination of the relevant
treaties and political developments leading up to the Simla Con-
ventions that the substantive rights of China over Tibet (if any),
recognised by Great Britain in 1914, can be ascertained. Tibet’s

*° Ibid.
* Ibid.

*2 Scelle, op. cit., p. 696 et seq. See also J. B. Scott (Ed.) Reports to the
Hague Conferences of 1899 and 1907, 1917, pp. 20, 175. See also the table
of signatures and ratifications given therein.

" Scelle, op. cit. p. 697. In the 1907 Conference, Bulgaria was treated on a
par with Persia and Switzerland and was also a member of the Perma-
nent Court of Arbitration.

% Hackworth, op. cit.,, Vol. V, p. 153. See further, the statement in the
Harvard Law School’s “Research in International Law—Draft Convention
on the Law of Treaties—Comment” (1935) 29 Am.J.Int.L. (Supplement)
635, at 709. “No decision of an international tribunal has been found
which declares that a treaty is invalid for lack of capacity of a party
which had previously placed itself under obligation to another State,
agreeing not to enter into such a treaty.”
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declaration of independence in 1913 % (which was after the British
acknowledgment of Chinese suzerainty) would also bear upon this, as
also the continued assertion by Great Britain of a right independently
to conclude treaties with Tibet even prior to this declaration." Ag
H. W. Briggs points out, with regard to the international personality
of political entities, foreign offices have not been concerned to push
juridical logic to its extreme limits ¥ ;

“Nascent States, however indeterminate their status politically
or legally, do not exist in a vacuum. Legal and political relations
of varying intensity with neighbouring or more dislant states
are an immediate or inevitable necessity and practice even prior
to recognition . . . the practice of states of entering into ‘“un-
official” relations with unrecognised states, of concluding inter-
national agreements with them, of respecting their territorial
limits, and of respecting their power to govern and establish
legal relationships within that territorial domain would seem to
be predicated, as Lauterpacht admits, upon the possession by the
unrecognised community of a ‘measure of statehood,’ i.e. of inter-
national legal perscnality.” ¥

It is evident, in the light of the above, that the powers which a
suzerain exercises over its vassal at one stage may increase, diminish
or totally disappear at a later stage.

Another question which arises in this connection is the actual
nature of the relationship between China and Tibet. Alexandrowicz
holds that this was a personal link between the Manchu Emperor
and Tibet, and that, with the fall of the Manchu dynasty in 1911,
this relationship was automatically terminated.”® This view
received the approval of the International Commission of Jurists.’
In any event, a study of China's relations with her vassal States
shows that in several instances the latter had concluded independent
agreements with other entities. As Shuhsi Hsu points out, “it has
been the practice of China as suzerain not to interfere with her vas-
sals in their relationship with other nations, . . . so long as she was
not called upon.”2 Morse also states :

“So far does provincial autonomy go that we shall find, in the
course of this history, that before, and for many years after.

s International Commission of Jurists, The Question of Tibet and the Rule
of Law, 1959 (hereinafter cited as Question), p. 84.

% See infra, pp. 399—402.

»» H. W. Briggs, “Recognition of States: Some reflections on Doctrine and
Practice” (1949) 43 Am.J.Int.L. 113—121.

° Ibid., at p. 117.

 C. H. A. Alexandrowicz, “The Legal Position of Tibet” (1954) 48
Am.J.Int.L. 265.

! Question, pp. 84-85.
2 Shuhsi Hsu, China and Her Political Entity, 1926, p. 92.
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1834, the Imperial Government struggled hard to keep clear of
all contact with foreign affairs and required that their discussion
and the decision of them should be left absolutely to the officials
in the provinces.” 3

The Treaty of Friendship and Commerce, concluded in 1883 bet-
ween Great Britain and Korea, which did not contain any reference
to Chinese suzerainty, is one example. ¢ This was ratified by Korea
and Great Britain independently,® without the participation of
China.® Similar treaties were concluded by Germany, Italy and
Russia,” not to mention the Japanese treaty with Formosa. Thus
it can be assumed that the British, aware of this treaty-making
capacily of China's vassal States, were equally convinced of the Jike
capacity of Tibet, especially in a period when no Chinese control
existed therein. 8

In the first instance, there does not appear to be any treaty
provision. as between Tibet and China, prohibiting the former from
entering into any treaty relations with other entities.® This is con-
firmed by the actual practice of Tibet, especially in relation to India.

The first convention relevant for our purpose is the 1842 treaty
referred to above. The conclusion could be drawn that, by allow-
ing Tibet to sign the treaty, China concurred in the former's right
and power to take part in such formal legal transactions. This power
of Tibet is also seen in her independent conclusion of the 1852 agree-
ment with the Maharaja of Kashmir. 10

The next treaty to which Tibet was a party was the 1856 neace
treaty with Nepal, at the termination a war between the two.!!

3 J. B. Morse, The International Relations of the Chinese Empire, 1834—1860,
1910, p. 9 (Italics added). It may be mentioned that the status of Tibet
was not even that of a province; ties with China were much more loose.

¢ }{.04\/_1?0 Kiernan, British Diplomacy in China, 1880 to 1885, 1939, pp.

s Jbid. pp. 109-10; The text of the treaty may be found in British and Foreign
State Papers LXXIV, p. 86. By Art. 1, if either Power should be in
difficulty with a third, the other was to use its good offices, and by Art. 2
(1), diplomatic representatives of both parties were to enjoy, in the
other’s territory, the same freedom as enjoyed by the representatives of
other States. By Art. 8, warships of both parties were to be free to visit

the ports of the other..

¢ Kiernan. op. cit,
7 Ttalian Treaty of June 26, 1884 B.F.S.P. LXXV, p. 308; Russian Treaty

June 25th. Julv Tth, 1884, B.F.S.P., LXXV, p. 510; German Treaty,

B.F.S.P., LXXIV, p. 633.

% See infra, note 21.

® Question, p. 75, and see also supra, p. 391.

© J.0c. cit., supra, note 57. ) .

11 Ajtchison, op. cit., Vol. XIV, p. 43, n.; Although Mr. Rubin, op. cit,, at p.
114, admits that in this treaty, “no apparent differentiation 1is made
between the status of Tibet and the status of Nepal with regard to China,”
and goes on to hold that from the form and content of the treaty, Nepal
was regarded as in no way tied to China constitutionally, he ignores the

implications of this for the treaty-making capacity of Tibet.



22

Quite apart from the fact that China, if she did affect to have any
control over Tibet’s foreign relations, did not interfere in the Nepal
Tibet war, she also acquiesced in the equal status which Nepal and
Tibet accorded to each other in this treaty. Aldo, extia-lerritorial
privileges were granted to Nepal by Tibet.* The legal position
appears to be that Tibet and Nepal were on the same footing in
relation to China. Evidence that the People’s Republic of China
recognised the validity ot this treaty is afforded by the 1956 treaty
between Nepal and China, by which the extra-terrilorial privileges
accorded to the former in Tibet were renounced, thus confirming
that treaties concluded by Tibet without the mediation ol China
had continued validity until abrogated and replaced by other pro-
visions in regard to the same subject.!* The example of Tripoli
further bears upon this situation. On September 3, 1908, Mr. Adee,
acting U.S. Secretary of State, wrote thus to the then U.S. Ambas-
sador in Turkey, regarding the validity of the ireaties concluded by
Tripoli :

12 je., by virtue of Article 7 of-this treaty; loc. cit. in Aitchison, op. cit., Vol.
XIV, p. 50, n.

“The Gurkha Bharadar residing at Lhasa will not interfere in the
disputes of the subjects, merchants, traders, etc. etc. of the Govern-
ment of Tibet, who may quarrel amongst themselves, neither will
the Tibetan Government interfere in any disputes between subjects
of Gurkha Government, Kashmiris of Nepal, etc. etc. who may be
residing within the jurisdiction “of Lhasa, but whenever quarrels
may occur between Gurkha and Tibetan subjects, the authorities
of the two States will sit together and will jointly adjudicate them;
and all Amdani (by this term is meant income resulting from fines,
confiscations, etc.) will, if paid by subjects of Tibet, be taken by
that Government, and if paid by Gurkha subjects, Kashmiris of
Nepel, ete. will be appropriated by the Gurkha Government.”

It may be added that the Nepal-Tibet war (at the conclusion of which
the above peace treaty was signed) was due to the exasperation of the
Nepalese “with the treatment of their subjects at Lhasa”; Northey and
Morris, The Gurkhas, 1928, p. 57.

13 See G. Jain. India meets China in Nepal, 1960. Appendix F for the text of
the treaty. Article 3 provides that “All treafies and documents which
existed in the past hetween China and Nepal including those between
the Tibet region of China and Nepal are hereby abrogated.” This is a
clear admission by China that Tibet had the power, without the inter-
mediary of China, to conclude treaties with foreign States. If it were
true that Tibet had no such power, there would have been no need to
abrogate treaties between her and Nepal, which in that even would have
been void ab initio. The provisions of Art. 7 of the 1856 treaty were
i'etpzlaced by the following provisions under pard. 3 in the exchange of
etters:

“Nepalese nationals in the Tibet region of China and Chinese
nationals in Nepal shall be subjected to the jurisdiction of the
government of the country of residence, observe the laws and regu-
lations of the country of residence, pay taxes to that government
and respect the local customs. All civil and criminal cases or dis-
putes in which nationals of one party in the territory of the other

. may be involved shall be dealt with by the government of the
country of residence.”

See also, Asian Recorder, New Delhi, Vol. for 1956, pp. 1070-1071,
for a summary of the 1956 treaty.
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“That by making with Great Britain, France and Italy, treaties
in effect abrogating the earlier Tripolitan treaties with these
governments and extending over Tripoli the general treaties
of the Ottoman Empire, Turkey recognised that until Tripolitan

treaties were so terminated or abrogated they were of full force
and vigour.”

The Convention of 1890

This convention™ between Great Britain and China relating to
Sikkim and Tibet was signed at Calcutta on March 17, 1890, by
the representatives of the Chinese and the British Governments.
The instruments of ratification were exchanged at London on
August, 27, 1890. The treaty delimited the boundary between Sikkim
and Tibet and by Article 3, both the governments ‘“engaged
reciprocally to respect the boundary as defined in Article T and to
prevent acts of aggression from their respective sides of the
frontier.” In accordance with Article IV, regulations regarding
trade, communications and pasturage were appended to the con-
vention. However, they were never implemented either by China,
which did not have the requisite power to implement them in
Tibet, or by Tibet, which did not recognise the wvalidity of the
convention and the regulations. Subsequent events indicated that
the convention remained a dead letter, and that China’s power to
conclude binding treaties on behalf of Tibet was illusory. Simi-
larly, the 1893 Trade Regulations were inoperative; the Tibetans
went so far as to inform a British Commissioner that ‘as the
Convention had been signed by the Chinese only, the Tibetan
Government refused to recognise it as effective in Tibet.”!0

Convention between Great Britain and Tibet, 194

The preamble to the convention!” states that the convention
was concluded to “resolve” the “doubts and difficulties [which]
have arisen as to the meaning and validity of the Anglo-Chinese
Convention of 1890, and the Trade Regulations of 1893 and as to the
liabilities of the Tibetan Government under these agreements.”
It is significant that the convention mentions “Government of
Tibet” and that the Chinese seal appears nowhere in the treaty.

1* Hackworth, op. cit.,, 1943, Vol. V, pp. 364-365.
1 Aitchison, op. cit.,, Vol. XII, pp. 66-617.

1% Question, op. cit., pp. 77-78; see also Aitchison, op. cit., Vol. XIV, pp. 17-18,
For the text of the Regulations, see Aitchison, op. cit.,, p. 67.

¥ Ajtchison, op. cit., Vol. XIV, p. 23. Mr. Rubin, op. cit, p. 112, states that
“The treaty of 1890 was accepted in its entirety by the Lhasa Government
of Tibet in 1904.”” However, he omits to mention the background against
which this was accepted, thereby giving the impression that Tibet never
questioned China's authority.
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The important provisions of the treaty were that the Qovernment
of Tibet “engages to respect the Anglo-Chinese Convention of 1890
and to recognise the frontier between Sikkim and Tibet as defined
in the said convention and to erect boundary pillars accordingly.”
This provision carries the clear implication that any treaty con-
cluded by China on behalf of Tibet could not be binding on the
latter, and would not be implemented by her. Also the Chinese
Amban was in fact present when the Convention was signed by the
representatives of Great Britain and Tibet, thus bearing witness to
the existence of the independent power of Tibet to conclude treaties
with foreign countries. In this connection attention is to be drawn

to Article 9, which is worth quoting in full:

‘IX. The Government of Tibet engages that, without
the previous consent of the British Government (a) no portion
of Tibetan territory shall be ceded, sold, leased, mortgaged or
otherwise given for occupation, to any Foreign Power; (b) no
such Power shall be permjtted to intervene in Tibetan affairs;
(c) no representatives or Agents of any Foreign Power shall
be admitted to Tibet; (d) no concessions for railways, roads,
telegraphs, mining or other rights, shall be granted to any
Foreign Power, or the subject of any Foreign Power. In the
event of consent to sueh concessions being granted, similar or
equivalent concessions shall be granted to the British Govern-
ment; (e) no Tibetan revenues, whether in kind or cash, shall
be pledged or assigned to any Foreign Power, or to the subject

of any Foreign Power.”

Convention between Great Britain and China, 1906

The preamble to the Convention of April 27, 1906,'® between
Great Britain and China, referred to “the refusal of Tibet to
recognise the validity of or to carry into full effect the provisions
of the Anglo-Chinese Convention of March 17, 1890, and Regula-
tions of December 5th, 1893”7 and also bore witness to the fact that
the 1904 Convention between Tibet and Great Britain was validly
concluded and was in operation. In fact, Article 1 of the Conven-
tion confirmed the 1904 Convention. If it were true that China
had the power to conclude treaties on behalf of Tibet, the Con-
vention of 1906 should have confirmed the Anglo-Chinese
Convention of 1890, and not the Anglo-Tibetan Convention of 1904.
On the contrary, if the position taken by the People’s Republic of
China were correct in this regard, the 1906 Convention should have
provided for cancellation of the 1904 Convention between Tibet and

18 Aitchison, op. cit., Vol. XIV, p. 27.
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Great Britain, as the latter would be a standing testimony to the
incapacity of China to contract binding obligations on behalf of
Tibet.

By confirming Article IX of the 1904 Convention, China recog-
nised the extent of British interest in Tibet, as set out in the above-
mentioned article. Articles I and II .of the 1906 Convention also
recognised this, and confirmed Britain's right to take steps to
secure the enforcement of the Lhasa Convention.

It will be worthwhile now to take stock of the political develop-
ments., Great Britain had tried, till the turn of the nineteenth
century, to treat with China on questions regarding Tibet. How-
ever, in view of the Chinese inability to bind Tibet by their actions,
and in view of the continued violation of the Sikkim boundary and
disregard of the Sikkim Convention by Tibet, Great Britain was
obliged to deal directly with Tibet on all matters periaining to the
latter, including the maintenance of stability and peace on the
Tibetan boundary. The Lhasa Convention was clearly designed
towards this end. Thus, in the 1908 !* Indo-Tibetan trade agree-
ments, Tibet was also a party to the agreement; this was in order
to provide for the possibility of her disclaiming any responsibility
under a convention concluded directly between China and Great
Britain.

In 1911, with the fall of the Manchu dynasty, Chinese troops
in Tibet were expelled. The President of the Chinese Republic,
Yuan Shih-kai, made a declaration that Tibet would he regarded
thereafter as a Chinese province. Great Britain protested and in
a note stated that while China had suzerainty over Tibet, “Great
Britain could not consent to the assertion of Chinese sovereignty
over a State enjoying independent treaty relations with her”
(italics added) and went on to demand that China refrain from
sending any armed forces into Tibet. The Chinese, in reply, stated
that they had “no intention of converting Tibet into another
province of China and that the preservation of the {(raditional
system of Tibetan Government was as much the desire of China
as of Great Britain.”?®® There was no denial whatsoever expressed
of the British right to have independent treaty relations with Tibet.

1 Ajtchison, op. cit., Vol. XIV, p. 28.

2 See Question, p. 81 et seq.; N. Singh and M. K. Nawaz, “The Contemporary
Practice of India in the Field of International Law™ (1960) 1 International
Studies, 282-283. The official statement of the Waichidopu mentions this
exchange of notes. The statement therein that China's despatch of troops
to Tibet was in fulfilment of her obligations to Britain is significant. If
China had claims to control over Tibet, she need not derive the validily of
her actions from treaty relations with Britain. The tenor of the note
fully supports the view that British rights and interests in the stability
of, and peace in, Tibet, were fully recognised. This statement is quoted
in full, in the China Year Book (ed. H. G. W. Woodhead), 1921-22, p. 611.
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Towards the end of 1912, there were continuous skirmishes on
the Sino-Tibetan frontier and, in 1913, Tibet declared her full inde-
pendence. It was to resolve this conflict that the Simla conference
was called by Great Britain. It is important to